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The 9/11 attacks and subsequent US military actions have made it clear that warfare is no longer a matter of large force against large force. Instead of the US being threatened by a peer or near-peer such as the Soviet Union, the threat has became one of small, secretive groups using information and terror to wage asymmetrical war against a Leviathan they cannot not hope to challenge on equal terms. The US has discovered that the nations which pose the greatest security threats to the US are fragile, failed and rogue states in which terrorist groups can find havens.  The US has also learned that military force, by itself, cannot bring a resolution to the conflict; in many instances, the conditions necessary to ensure our national security can only be created by stabilizing and reconstructing these states.
The US military has been ill-prepared to engage in such asymmetrical conflict. After Viet Nam, all the military departments focused on the effective and efficient use of massive force to defend against the Warsaw Pact and similar threats. They did very little to prepare to deal with insurgencies or the societal problems that bring about the weakening or collapse of a state. Even the peacekeeping operations in the Balkans did little to change the mindset—those actions were considered by many to be annoying distractions from the true work of our forces, not a core function of the military.  
However, the realities of the conflicts in which we have found ourselves have made our military rethink what it must be able to do on behalf of the American people.  In November, 2005, the Department of Defense issued DoD Directive 3000.05, “Military Support for Stability, Security, Transition, and Reconstruction (SSTR) Operations.”
 This Directive made the startling change of declaring that “stability operations are a core US military mission that the Department of Defense shall be prepared to conduct and support.” The Directive also states that the military shall give stability operations “priority comparable to combat operations.” 

In the Directive, stability operations are defined as “military and civilian activities conducted across the spectrum from peace to conflict to establish or maintain order in states and regions.”
  One of the stated long-term goals of stability operations is to help develop indigenous capacity for securing the “rule of law.”
  However, “rule of law” is carefully left undefined.  This lack of definition for the military is not surprising, given that the various US civilian agencies who have been engaged in promoting rule of law have had little success in developing a comprehensive definition of what it is they are attempting to do. 

While the Directive is new, the military missions it describes are not. Since World War II, the US military has maintained Civil Affairs units to perform many of the tasks required in stability operations, including what are now called rule of law operations.

The Civil Affairs force is composed primarily of Army units, with some Marine Corps units and a nascent Navy capability, and is designed to provide humanitarian assistance, perform reconstruction and nationbuilding, and, when required, perform all the functions of government in foreign areas under US military control. 

Army Civil Affairs organizations include military lawyers, public safety specialists, and others needed to carry out rule of law operations. As might be expected, the field experience gained since 2001 has resulted in considerable development of Civil Affairs doctrine and training, including that applicable to rule of law.  Army doctrine on Civil Affairs currently recognizes six functional specialty areas, which are Rule of Law, Governance, Infrastructure, Public Health and Welfare, Economic Stability, and Public Education and Information.  None of the functional areas are properly susceptible to operations independent of actions in the other areas, nor can they be done effectively without being part of an overall plan of reconstruction and development.
 

This paper examines some of the definitional conundrums and myths of what is termed by Carothers and others as the “rule of law orthodoxy.”
 It will examine some methods that can be used by US military lawyers, Civil Affairs personnel and civilians to establish essential elements of a basic rule of law system.  Finally, the paper will examine the roles of the military and civilian agencies in promoting rule of law during stability operations. 
What is the “Rule of Law?”

Lord Paddy Ashdown gave us an idea of the importance of rule of law in post-conflict and other stability operations in his editorial, What I Learned in Bosnia:

“We thought that democracy was the highest priority and we measured it by the number of elections we could organize.  In hindsight, we should have put the establishment of Rule of Law first, for everything else depends on it: a functioning economy, a free and fair political system, the development of civil society, and public confidence in police and courts.” 

But what then is this “rule of law” that has such high importance? 
The rule of law is a mythological animal. It changes its shape and color, depending on where and how you look at it. It has magical properties. It is widely sought after, but elusive.  For some, holds out the solution to all problems. For others, it is like the Cheshire Cat, and annoyingly fades away just when you think you have it. And, like griffins, phoenixes and the like, many people simply don’t believe in it at all.

“Rule of law” is often cited as being a very important strategic goal of the United States. The term “rule of law” is found numerous times in major official strategy documents, including the current National Security Strategy,
 National Security Presidential Directive (NSPD)-44,
 and DoD Directive 3000.05.  However, there is no definition given in any of these documents. The phrase, “rule of law,” is grand rhetoric; it conjures up a connotational genie of that which is self-evidently good, right, unopposable and inevitable, the high road to the Promised Land.   In part, the appeal of the concept lies in its very ambiguity and multiplicity of meaning; those with widely divergent and even contradictory positions can nonetheless applaud the ideal of promoting the rule of law.  Indeed, many academic writers happily and profitably devote considerable time and words to examining the nuances of the phrase. 

But the question “What is meant by ‘the rule of law’?” is one that needs to be asked.  It is easy to talk at cross purposes about rule of law when one party to the conversation views rule of law as pertaining to the legitimacy of a military intervention and the conduct of the intervener’s forces,
 while another is concerned with “fundamental” human rights, a third regards it as a tool to promote investment, and a fourth looks upon it as a principle of governance pertaining to having a functioning and effective system of police, courts, and corrections. 

A frequently referenced definition is one used by the UN, which states:
Rule of Law is a principle of governance by which all persons and institutions, public and private, including the State itself, are accountable to publicly promulgated laws that are equally enforced, independently adjudicated, and consistent with international human rights standards.

A very pragmatic definition is given in the report of a rule of law conference held by the US Army Peacekeeping and Stability Operations Institute  in 2004, in which rule of law was described as

the establishment of those systems and organizations that provided social order and stability. These organizations included law enforcement agencies; judicial systems; a law system; human rights; and functioning government structure at local and national levels that were representative of the people. 

Myths
Rachel Kleinfeld has made a perceptive analysis of the competing definitions of the rule of law in a paper for the Carnegie Endowment.
  She identifies five basic end states which define the rule of law:
· Government bound by law
· Equality before the law
· Law and order
· Predictable, efficient justice
· Lack of State violation of human rights.

Kleinfeld goes on to say that these definitions are not mutually exclusive, but identify ends sought by rule of law interventions.  All five ends are likely to be applicable to a given intervention; indeed, these ends are “complementary but often in tension,” with changes in one producing changes in the others.

It is of note that most of these definitions discussed by Kleinfeld have a very strong ideological flavor clearly harking back to the Rechtsstaat thought of Kant and other Western philosophers.
  Notably, law and order is not one of one of the key elements of what constitutes the ideal rule of law state; indeed, much of Western thought on rule of law has focused on reducing and controlling the otherwise unbridled power of the state, rather than making the state more effective and efficient in controlling the activities of its populace. The fundamental creed of the rule of law orthodoxy is to make the state “ruled by law, rather than by men,” as it is often phrased.  

In much rule of law thought, it is assumed that it is better to have the government bound by law (whatever that means) than not, that equality before the law is in and of itself desirable, that predicable and efficient justice is a good in and of itself, and that a state that does not often violate human rights is better than one that does.  While arguments are frequently advanced to couch these Western ideals in terms of pragmatic effect—equal treatment leads to less discontent, therefore the society will be more stable; or, a predictable, efficient justice system will attract more foreign investment, thereby producing economic growth—it has been pointed out that there is very little empirical evidence to support claims that programs to spread these good, true, and beautiful ideas actually produce any noticeable effect.
 

The plethora of potential definitions arises from the deeply, and often unconsciously, held assumptions about the rule of law held by those who speak and write about it.  These assumptions form the rule of law mythology.  “Myth” in this sense does not refer to a falsehood, but to an idea that is compelling and cherished, even though it may not reflect anything empirically verifiable.  The problem that we practically inevitably will encounter is that our rule of law mythology may not at all resonate with the deeply cherished myths held by non-Westerners about the same subjects.   

This is not to say that we should not conduct or support programs which advance these lofty principles; however, one of the lessons repeatedly observed in the Balkans and the current conflicts in Afghanistan and Iraq is that in failed and formerly rogue states the first and most critical task is not to restrain the government, but to restore a modicum of social order.   

We may be able to develop more effective programs to achieve some functioning law and order if we do not try to accomplish massive changes in a culture too early in the intervention. We might first want to accomplish the more humble goal of creating the conditions whereby the average person can earn a living, raise a family, and walk down the street without risking life, limb and property, and which allows most people to settle their disputes without resorting to private violence.  These conditions can be the foundation for deeper, more significant reforms which may be implemented eventually.
The Orthodoxy

In addition to its mythology, rule of law also has an orthodox methodology, which Golub
 identifies as consisting of the following points:

· State institutions are key

· The judiciary is central to rule of law development

· Judicial reform is a valuable end in itself

· Institutional changes have society-wide impacts

· Institutional reform is sustainable—civil society reforms are not 
· Support to state legal institutions will lead to self-sustaining reforms and enduring improvements.

What this approach normally translates into in terms of programs are:

· Rebuild and repair court houses and prosecutors’ offices

· Give the courts computers, equipment, furniture and supplies
· Train judges and prosecutors, usually by bringing in foreign experts

· Train administrative personnel in efficient (Western) ways of tracking and processing cases

· Revise legal codes to make them more rational (e.g., Westernized) 

· Have international exchange programs to take host nation legal personnel to the US or Europe to see how we do things
· Set up bar associations.
However, this orthodoxy does not adequately address a number of aspects critical to establishing or restoring a functioning rule of law system.  Orthodox rule of law programs are frequently done by lawyers, and are usually focused on what lawyers understand and do. Lawyers tend to think in terms of formal structures—law codes, civil and criminal procedure, and court organizations--and have little interest or tolerance for the informal procedures that frequently supplement or supplant formal systems.  However, an effective rule of law system has many more elements than simply the formal court systems. Alternative methods of resolving disputes, such as traditional justice, should be considered as part of the overall system. Effective and legitimate policing and corrections are also critical. And public awareness, acceptance, and support of the overall system are essential to creating lasting change.
A persistent problem identified by Kleinfeld
 and many other authors is that most rule of law practitioners focus on simply building the capacity of indigenous institutions, rather than seeking to determine the desired ends and seeking to find ways to reach those ends.  Such a simple approach is perfectly natural—it is much easier to identify that a court house does not have electricity, or that judges are not educated, and set up readily measurable programs to correct those problems. It is very easy to report to the world, or at least to higher headquarters, that “we installed generators for ten courthouses in Wardak province,” or “we trained 200 judges in Kandahar.” 

However, such glowing reports fail to address the more difficult to measure, but much more significant questions of what ends were actually furthered by these projects.  It does very little good to install generators in court houses if there is no provision for fueling the generators over time, or if few people in the district regard the courthouse as a place to resolve disputes.  It may be counterproductive to train judges if the contractors you hire to do so ignore the national codes, and instead teach a rather strict Wahabi interpretation of Islamic Shari ‘a which actively opposes ideas of gender equality, religious toleration or other human rights principles dear to Western interveners. 

Methods
There are some very pragmatic principles relevant to fostering an effective rule of law system in a fragile, failed, or formerly rogue state in which stability operations have been initiated. Some are so obvious that they are often missed entirely, but they are essential to clarifying the ends sought and the means by which to reach them.

1.  Understand what it is you are trying to do.
Clausewitz, in his seminal On War, set forth the simple but essential proposition that the “most far- reaching act of judgment that the statesman and commander have to make is to establish  . . . the kind of war on which they are embarking;” war is an instrument of policy, and how it is conducted must be determined by the policy goals it is intended to implement.
 This principle is applicable to rule of law operations undertaken in support of a stability operation.
This point is obvious, but neglected. Quite often, there is no clear policy guidance as to what is to be accomplished in rule of law operations. Given the ambiguity of the term “rule of law,” policy guidance must be more than a platitude to “promote the rule of law.” In most interventions in which the military is involved, the immediate goal is not to create the perfect republic, but to try to provide for the security of the population by reducing the causes of the conflict. In formulating policy, it is therefore very important to identify the factors that drive the conflict so that efforts may be focused on the essential rather than the peripheral. 

2.  Proper analysis of the situation is critical.   

The initial question is very simple—what can we do with the legal/dispute resolution and enforcement systems that will reduce violence and create pubic order?—but determining the answer to that question is extremely difficult.  

The practitioner must understand the formal legal system of the country, but that is not enough.  It is imperative to understand the cultural underpinnings of what the indigenous people consider normative, to include religion, custom, family and clan ties, and informal dispute resolution systems. 

It is also imperative to understand political factors, such as interest groups, informal power structures, and the interests of individuals who control such groups and structures.  Rule of law practitioners tend to shy away from political and social group analysis, but it is essential to understand who has power, how power is gained and lost in the society, and how people will react to changes in the power structure.

3.  Ensure that what you do affects the results you are trying to achieve. 

It is important to develop and implement methods to determine what the conditions on the ground actually are, then apply appropriate tools to determine what, if any, effect the intervention has had, or will have, on those conditions. Metrics must measure what is important, rather than what is countable.  In many cases, measuring effectiveness will require developing and executing sophisticated attitudinal surveys, rather than simply counting courthouses, policemen, or persons put through training programs.  Important results do not lend themselves to showing daily, weekly or even monthly progress, and both those carrying out the operations and those evaluating the results need to bear in mind that a metric that can be calculated easily and frequently is usually a misleading one.       

4.  Have reasonable expectations as to what you can achieve.
In past interventions, the US has gone in with the assumption that a system that suffered from corruption, factional exploitation and neglect for decades could be turned into something Americans would recognize as a working legal system within a few months with minimal commitment of resources.  Such assumptions have uniformly proved to be utterly fallacious.  Significant change takes time and resources effectively applied to the problem.
5.  The immediate goal is law and order.

Stability and safety for the local populace is the first step to achieving any lasting positive change. It is essential to secure the streets, critical infrastructure, and public documentary depositories as soon as possible, even if it is necessary to use military troops to do so.  Plans must include provisions for providing effective policing over time, and not assume that the host nation or the international community will be able to assume responsibility for such services before a considerable time has elapsed. Moreover, these security functions must ensure that concepts of justice and humane treatment are observed from the beginning. 

 6.  While dealing with the immediate, lay the ground work for long-range change.  

It is essential that we recognize that most of the high-sounding end states described by Kleinfeld are not things that can be created by a wave of the magic wand of the West.  There is no place on earth where there is not already a heavily entrenched constellation of cultural norms that forms the substratum of the people’s perception of what is right and wrong. We will find no tabula rasa upon which we can inscribe our notions of what is the ideal Rechtsstaat.  This is not to say that we cannot achieve eventual and lasting change,  for cultures and laws do change over time, and in many cases do so because of outside influences; however, we must be prepared to invest intensive effort over a considerable period of time—not weeks and months, but years and generations.

7.  Take care not to entrench interests that may stifle long-terms ends.

Few development interventions are zero-sum events.  Even if the intervention is simply drilling a new well, there are usually those who gain power from that well and those whose power is lessened.   Rule of law interventions are even more significant, because the mechanisms for rule of law—courts, police, lawyers, the law—are usually the most potent mechanisms for wielding power in a society.  If, for instance, you try to make judges more independent, you may create a class of people who have their own agendas, biases, and allegiances, but who have no checks on their behavior.  If you train the police to be more effective at tracking and apprehending criminals, you may merely make them more efficient oppressors. 

As one person who had considerable experience in development once said, “Do not think you are managing your local contacts. They are managing you. They know what they want to achieve, whether it is power for themselves or for their group, and they will use you to get to where they want to be.”  Your local contact may be sincerely trying to “promote rule of law,” or he may be trying to exploit you and the financial and other resources you control to reach a goal you may find reprehensible.  It is important to gain as much information about your local contacts as possible to determine what their agendas truly are.  This can be a very difficult process, since all those who may give you information are very likely carrying out their own agendas.  

8.  Rule of law is not just the formal legal system (lawyers, judges, courts, laws).
While lawyers can, will and must contribute to rule of law projects, merely being an experienced lawyer or judge does not make one expert in doing rule of law operations in a different culture.  Many lawyers have attempted to reform the legal systems of Afghanistan and Iraq without any understanding of how the legal systems were supposed to work in the first place. For instance, one of the proposals made to promote rule of law in Iraq was to introduce the jury system. While the proponents were competent American lawyers, they did not understand that the Iraqi system is based on the civil law tradition, where there are no jurors. Unless we are prepared to say that most European civil law countries have unfair legal systems because they do not use the jury system, we can hardly conclude that the Iraqi system is inherently unfair because it does not have juries.

A rule of law system is not limited merely to a formal courts system.  Alternative methods of resolving disputes, such as councils of elders and other forms of traditional justice, should be considered as part of the overall system.  We must also ensure that there is a strong and readily understandable connection between the laws and the police that enforce them. It does little good to train judges and prosecutors if the police do not understand the laws they are trying to enforce and obey the laws that govern their conduct. 
9.  Significant change is a long-term, labor-intensive process.  

Rule of law efforts frequently suffer from inadequate personnel resources. There is frequently but one advisor who is charged with implementing the program. He or she may visit the various local participants occasionally, but such contacts are frequently superficial because the practitioner has little time to spend with each of the host nation contacts. 

A lesson learned from Civil Affairs efforts is that the best way to begin to influence a village or town is to have frequent contact between the Civil Affairs team and the local officials. Teams visit the leaders of the community frequently and spend considerable periods of time with them eating, drinking tea, and talking.  While in America we have a cultural bias about being objective and to the point, most of the world finds our businesslike manners abrupt, discourteous, and untrustworthy.  In most countries where we may intervene, establishing friendship and trust are essential to any dealings, whether it involves business, military support, humanitarian assistance, or changing the concept of what is right and what is not right in a legal system.

Rule of law operations should be no different.  Instead of one individual making occasional and superficial calls on judges, court administrators, chiefs of police, and lawyers, a much more effective method is to have teams of four, six, or more people frequently call on the local participants, spend time with them, become friends with them, and learn what their issues are. These efforts must take place over time; there is no way to make the process instant.  

10.  Efforts should go to what needs to be done, rather than doing those things you know how to do. 
Rule of law operators must identify what elements are critical to immediate goals, and gear their actions accordingly. Resist the temptation to focus on what you find easiest to do, and put your efforts on what will actually get to the goals.  Suppose one of your operators is a communications law expert. The host nation may have a communications law that is forty years out of date, but if communications law is not a cause of conflict, it would be better for that expert to find out from his host nation counterparts what they perceive to be the reasons various groups are fighting, and how they perceive the ways their legal system could work to deal with those underlying causes.

11.  Effective Rule of Law Operations require more listening than talking, more learning than teaching. 

Many times we approach rule of law as if we (Westerners) have all the answers, even if we have failed to ask any of the questions.  We may not understand the host nation system, but we are quick to propose remedies, which generally work to make the host nation system conform to the system to which we are accustomed. At best, we will be discounted or ignored; we well may make significant enemies.
Usually, we cannot change the host nation system directly. What we have to do is change the way significant host nation actors think and act so that they change how their system works.  One very effective way of influencing host nation actors is to ask them questions about their system, rather than attempting to give solutions. This allows us to learn how the host nation system works and what the issues are, and frequently causes the host nation actors to develop solutions of their own.

 Another method is to couch rule of law activities in a mutual learning framework—we offer to share with the host nation actors how our system works, and they share how their system works, so we can learn from each other. Such methods work because they show respect to your host nation partners both as individuals and as representatives of a legal culture.  The changes which result are not grafted on from outside the host nation system, but grow from within.

Merely building courthouses, equipping and training police, or attempting to import foreign legal concepts into the host nation system will have little long-term effect on achieving the ends of a rule of law intervention.  Success requires assisting host nation participants to change their attitudes, and sometimes their values, so as to favor a set of norms that Westerners consider essential to rule of law.  

Rule of Law and the Military
An important issue is determining the proper roles of various US and other agencies in rule of law operations. Many scholars and policy makers have viewed rule of law activities as being a civilian function, and therefore primarily the responsibility of civilian agencies, such as the Department of State, Department of Justice, or the US Agency for International Development (USAID).
  The Report of the Iraq Study Group reinforces this position.

The great difficulty the civilian agencies have is that they are not designed to be expeditionary.  They do not have large numbers of people who are prepared to deploy to a troubled part of the world on short notice and operate there for extended periods of time.  The civilian agencies have essentially two resources: in-house personnel and contractors.  Frequently, agencies such as the Department of Justice will detail their employees to perform overseas missions, but the employees normally have to volunteer for such duties, and their home organizations have to do without their services in their normal positions while they are deployed.  Few, if any, government civilian agencies have the redundant assets to deploy personnel without having their ability to perform their normal activities seriously degraded.  

Another alternative is for a civilian agency to bring in contractor personnel to perform rule of law operations.  This option is frequently used effectively by USAID and other agencies.
 However, there are limitations to using contractors; they have to work within the scope of their contract, so their activities are not normally subject to the direction and control of US government officials. They are not officials of the US government, so they may not be able to effectively speak to host nation personnel on behalf of the US government. Finally, their legal status is normally that of a private firm or individual, meaning that they have no immunity from host nation criminal, tax, regulatory or other laws as would a civilian or military representative of the US.  

A third alternative is to develop a civilian reserve corps which would consist of lawyers, judges, court administrators, police and other rule of law specialists. The members of this corps would be deployable to provide civilian support to stability operations. While such a corps is being considered, it will take a substantial time to develop it into an effective organization.

Security is major concern with all civilian personnel attempting to work in non-permissive locations. Whether US government civilians, contractor personnel or civilian reserve corps personnel, they must be protected against violence committed by insurgents, warlords, and criminals.  This protection must be supplied by US, host nation, or other military forces, the police, or private security firms.

That brings us back to the military, and how military assets can work in partnership with other agencies to achieve rule of law objectives.  The military is designed to be expeditionary, with large numbers of personnel trained and deployable.  The military has a robust system of transportation and logistical support, and can place and maintain significant resources anywhere in the world.  The military has access to considerable human intelligence resources which can enhance rule of law operations if properly used. Importantly, the military consists of people trained and equipped to survive and protect themselves in a hostile environment.

The military can bring considerable capabilities to conduct rule of law operations, especially in non-permissive environments. As an example, Army Civil Affairs units have over fifty military lawyers assigned to them for rule of law operations.   These lawyer-soldiers are part of the reserve component, so they each have considerable experience in civilian legal practice. They can also be augmented by a pool of over 3,000 reserve component military lawyers, as well as military lawyers from other services.   In addition to lawyers, Civil Affairs units also have public safety specialists with considerable experience in law enforcement and corrections. 
Conclusion

Returning to DOD Directive 3000.05, the military normally supports other agencies in rule of law and other stability operations, but the military must be prepared to execute such operations until civilian elements arrive, and then continue to support the overall US government effort.  In evaluating the respective roles of personnel conducting rule of law operations, the important issue is not whether an individual has military or civilian status, but rather whether or not that individual has the skills necessary to carry out the appropriate tasks.  These skills arise out of the individual’s experience and training. If an individual’s experience and training give him or her the requisite skills to work with reforming a host nation rule of law system, then it should be of little significance whether or not that person is wearing a uniform or comes from a particular agency.  
The most important point is that military and civilian personnel must work together on rule of law operations so as to achieve the objectives of the US government.  While such cooperation frequently develops in the field as individuals develop ad hoc, personal working relationships with other representatives of the US government doing related tasks, the various US organizations, civilian and military, need to develop more formalized and doctrinal relationships and patterns of cooperation long before they attempt to promote rule of law in post-conflict situations.  Only by planning, training, and organizing together in advance will the disparate participants be able to function together to arrest and reverse the chaos that inevitably exists in a stability operation.
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