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Introduction


Establishing the rule of law and legitimate governance is the strategic political objective of US counterinsurgency operations (COIN) in Afghanistan and Iraq, and civil affairs is the primary military means to achieve that strategic end.  COIN is the violent competition between insurgents and an incumbent government for political power, and victory goes to the side that wins the public support needed for the legitimacy to govern.  That makes public support a primary strategic objective in the battle for legitimacy.
If the US is to achieve mission success in the ambiguous and unforgiving environments of COIN, policy-makers and military leaders must better understand how military legitimacy, the rule of law and civil affairs relate to strategic political objectives, and how the misuse of military power can compromise mission success.
The last time the US effectively used its military power to achieve its strategic objectives was in the first Gulf War in 1991.  It was a 100-hour war in which a US-led coalition liberated Kuwait from occupying Iraqi forces through the shock and awe of overwhelming combat power.  The second Gulf War of 2003 was a different story; while it began with shock and awe and an apparent military victory over the Iraqi army, it soon morphed from conventional combat into more protracted COIN operations.

COIN includes a broad range of military-political operations and activities ranging from offensive combat operations to stability operations and nation-building.  In military doctrine COIN is considered irregular warfare and shares many of the attributes of foreign internal defense, or FID.  Both are stability operations that emphasize political objectives rather than the military objectives of offensive and defensive combat operations.  While these doctrinal terms overlap, political and military leaders have referred to operations in both Iraq and Afghanistan as COIN, and current doctrine for COIN emphasizes legitimacy, the rule of law and civil affairs.1

The transition in Iraq from conventional combat to COIN did not become clear until after the testimony of General David Petraeus before Congress in September 2007.  Only then did President Bush begin to speak of achieving political objectives rather than military victory in Iraq.  Achieving those political objectives depends upon the legitimacy of the al-Maliki government, and there is some doubt whether it has ever met that criteria, or whether the central government is a fabrication of democratic idealism destined to self-destruct in civil war when US combat forces depart.      

Military Legitimacy and Public Support in Counterinsurgency

Military legitimacy is about might and right, and as a derivative of political legitimacy it depends upon public perceptions of what is right.2  In wartime might makes right since victory depends upon the defeat of the enemy by overwhelming force.  In COIN might must be right since mission success is not defined by military victory but by winning the battle for the public support needed for effective governance.  In COIN, defending a government against an insurgent threat involves strategic objectives that are more political than military, and the collateral damage caused by excessive military force can undermine the public support needed to achieve strategic political objectives.
Legitimacy is what gives a government its moral authority, and the standards for that legitimacy are grounded in the law.  But the law is only the beginning; public perceptions of legitimacy are also shaped by moral standards and values that are derived from secular and religious traditions.3  These standards of legitimacy reflect cultural values and define public perceptions of what is right and proper for a government and its military forces, including limits on the use of coercive force.  Such public perceptions are both a standard and measure of political and military legitimacy in a democracy.

This creates a double standard of legitimacy for US COIN operations: they must have public support in both the US and in the area of operations.  Given the vast cultural differences between the US and both Iraq and Afghanistan, meeting this double standard is a daunting task.4  Experience has shown that both culture clash and public reaction to collateral damage caused by excessive force can undermine the legitimacy needed for mission success in COIN.5
In the battle for legitimacy the objective of insurgents is to undermine the public support needed for legitimacy and political control.  The Islamists of al Qaeda have used a campaign of terror to exploit tribal and sectarian conflicts and undermine US supported governments in Afghanistan and Iraq, and to promote a fundamentalist theocratic empire, or caliphate.  While no insurgent group can gain political power without first gaining the public support needed to establish its legitimacy, terrorist activities can undermine the legitimacy of US supported governments by creating conditions approaching anarchy.

Because the legitimacy of US COIN operations is dependent upon public perceptions of legitimacy in both the US and in the area of operations, a loss of public support in either venue for either the al-Maliki government in Iraq or the Karzai government in Afghanistan, or in public confidence that they can provide legitimate and effective governance, would likely result in Congressional action to limit or terminate funding for continued US COIN operations.  This means that the success or failure of US COIN operations in Iraq and Afghanistan depends upon political considerations and public support that are beyond the control of the US and its military forces.

The Rule of Law and Civil Affairs in Counterinsurgency
In US COIN operations in Afghanistan and Iraq the rule of law has become synonymous with US political objectives in countries that have had oppressive governments: the promotion of security (law and order), democracy and human rights.6  The rule of law has acquired this expansive meaning since it has never been more narrowly defined by the Department of Defense or the Department of State.  Operational law is a more limited term that defines those laws applicable to US military operations and provides a critical standard of military legitimacy,7 but in current military doctrine the rule of law refers to US political objectives, to wit: a key goal and end state in COIN includes a government that derives its powers from the governed as well as sustainable security institutions and fundamental human rights.8
If the rule of law is the political objective of COIN, then civil affairs is the primary means to achieve it.  Civil affairs is the interface of the military with a civilian population, and in its broadest sense describes all civil-military activities and operations in COIN, not just the specialized military forces that carry them out.  In COIN, civil affairs operations take precedence over conventional combat operations since strategic political objectives that require public support take precedence over conventional military objectives that are achieved through overwhelming military force. 9 
The Rule of Law, Democracy and Human Rights
Promoting the rule of law, democracy and human rights have long been an integral part of US national security strategy, and they are primary US political objectives in Iraq and Afghanistan.  The US national values of democracy and human rights incorporated in the rule of law have shaped US perspectives of legitimacy, but those values are not shared in Iraq and Afghanistan.  All would agree, however, that the legitimacy of any government must begin with the provision of law and order; and in Iraq and Afghanistan that prerequisite for legitimacy is elusive, given long-standing ethnic, tribal and sectarian conflict.  Supporting effective governance in these countries requires that US forces tolerate local cultural norms and values that conflict with US laws and policy objectives—even with fundamental principles of democracy and human rights.10
The mandates of the Shari’a Code (Islamic law) illustrate this conundrum: the comprehensive rules of Shari’a conflict with the secular norms of Western law and culture, and have no provision for democracy or human rights.  Shari’a is the rule of law in Muslim theocracies such as Iran and Saudi Arabia, and provides cultural norms in Afghanistan and Iraq that clash with Western norms.  This conflict of law, religion and culture can jeopardize the legitimacy of US military operations in Muslim countries.
Achieving mission success in Iraq and Afghanistan requires understanding this conflict of law and values.  It is a conflict that underscores the importance of civil affairs, since one of its primary missions is to ensure that commanders comply with their legal and moral obligations to the local population.11
In order to gain the public support needed for mission success, US standards of law and morality (including democracy and human rights) must be subordinated to local standards until the supported governments gain enough legitimacy to govern effectively.  This conflict is compounded by traditional ethnic, tribal and sectarian loyalties that compete with the consolidation and centralization of government power, and al Qaeda and other insurgent groups exploit these divisive conditions to undermine the legitimacy of US-supported governments in both Iraq and Afghanistan.12  

In such hostile cultural environments US forces have difficulty winning hearts and minds for Western ideals, but they can find sufficient consensus with local leaders to define both common political objectives and the limits of legitimacy.13  All can agree that the first requirement of any legitimate government is to provide law and order, so that the primary mission of US forces in both Iraq and Afghanistan is in a constabulary or law enforcement role to provide security for civilians until government security forces can assume that responsibility.
In a constabulary role US combat forces must restrict the use of coercive force much as do police officers; and as with law enforcement agencies, the use of excessive military force can undermine the legitimacy of the government they represent.  The constabulary role of US combat forces underscores both their primary mission to promote the rule of law and the importance of civil affairs to mission success.14  

Once law and order is achieved, then promoting democracy and human rights are the next priorities of US policy; and even if they are not a priority of the local populace they are a universal measure of the legitimacy of any supported government.  Law and order, human rights and democracy are all interrelated components of legitimate governance under the rule of law.  Law and order standing alone can be oppressive, just as democracy (majority rule) can produce a tyranny of the majority without human rights to protect minorities.15  Even with impressive US military victories over oppressive regimes and the establishment of stable regimes to replace them, the US cannot claim mission success in either Afghanistan or Iraq unless and until the supported governments leaven law and order with democracy and human rights.16
Lessons Learned in Legitimacy: Principles and Precedents

The US learned a painful lesson in legitimacy in Vietnam on the limits of military power in COIN.  It is illustrated by an oft-quoted conversation between a US and a Vietnamese colonel following the war: “You know you never defeated us on the battlefield,” said the American colonel.  The North Vietnamese colonel pondered this remark a moment. “That may be so,” he replied, “but it is also irrelevant.”17  
Superior military power can be irrelevant and even counterproductive in COIN, and that is as true today in Iraq and Afghanistan as it was in Vietnam.  The battle for legitimacy is characterized by asymmetric warfare in which military victory can be lost in political defeat.  Just as in Vietnam, every time a US air strike kills women and children in Afghanistan or Iraq in misguided efforts to defeat an evasive enemy, the US loses another battle in legitimacy, and reaffirms its vulnerability to asymmetric warfare.18
The vulnerability to collateral damage coupled with the tendency of US military commanders to rely on overwhelming combat force to achieve mission objectives proved fatal in Vietnam.  The US learned—or should have learned—the painful lesson that superior military force is never a substitute for legitimacy.  The ultimate failure of US COIN operations in Vietnam can be attributed to a corrupt and ineffective South Vietnamese government and its military, a failure exacerbated by collateral damage caused by US combat operations.  There are similarities in Iraq and Afghanistan, where the governments are corrupt and rely on US forces to maintain security, and where US combat operations continue to cause collateral damage that undermines public support.  Even so, there are dissenting voices that advocate keeping large numbers of US combat forces in Iraq and Afghanistan, and argue that the US failure in Vietnam was due to having too few US combat forces to achieve US strategic objectives.19 
Maintaining a large presence of combat forces in Vietnam for more than a decade cost the US hundreds of billions of dollars and more than 50,000 lives, and was unable to save a corrupt and unpopular South Vietnamese government from defeat.  It remains to be seen whether the Iraqi and Afghan governments can stand against the forces arrayed against them, both internal and external, when US forces withdraw.       


The painful lessons of legitimacy learned in Vietnam should have been remembered by US policy-makers as they planned the invasions of Afghanistan and Iraq after 9/11, but the intoxicating power of shock and awe experienced during the first Gulf War seems to have blurred their memory.  Little thought was given to the need for extended stability and COIN operations; and while the surge strategy of General Petraeus has given the al-Maliki government time to gain legitimacy, neither it nor the Karzai government seems capable of standing on its own at the time of this writing.

The problem was never the lack of military doctrine on COIN; it was with civilian leadership thinking it unnecessary.  The Counterinsurgency Manual (FM 3-24, December 2006) developed and used by General Petraeus20 cites principles of COIN that were first developed as imperatives of low intensity conflict (LIC) and later as principles of military operations other than war (OOTW).  Both COIN and civil affairs were included in OOTW, and after the 1986 Goldwater-Packard Act created the United States Special Operations Command (USSOCOM), they were both considered special operations activities to be conducted by Special Operations Forces (SOF). 21
The Preface to FM 3-24 notes: “COIN operations generally have been neglected in broader military doctrine and national security policies since the end of the Vietnam War over 30 years ago.”  That may have been true of conventional military doctrine, but not of SOF doctrine; and conventional strategists turned to COIN doctrine after conventional doctrine and tactics failed to achieve mission objectives in Iraq and Afghanistan.  The similarity of the principles of COIN in FM 3-24 to those of LIC and OOTW can be seen below:
LIC Imperatives22           Principles of OOTW23   Principles of COIN24
1. legitimacy                1. legitimacy            1. legitimacy is the  

2. primacy of the             2. objective               main objective 

  political instrument                                2. unity of effort

3. unity of effort             3. unity of effort          3. political factors

                                                   are primary  

4. restricted use of force       4. restraint               4. understand the
                                                    environment

5. perseverance              5. perseverance           5. Intelligence drives
                                                    operations  

6. adaptability               6. security               6. security under the

                                                    rule of law
                                                 7. long term commitment


In its list of principles for COIN, FM 3-24 adds intelligence driving operations to the historical principles of LIC and OOTW, but otherwise they remain the same. 25
The primacy of legitimacy in COIN is confirmed in FM 3-24 as in earlier doctrine.  As the dominant principle in COIN, legitimacy subsumes all others: The primacy of political objectives over military objectives, the need for US military personnel to work closely with other military and civilian personnel engaged in nation-building (unity of effort), the need to provide security while restraining the use of force to prevent collateral damage, and perseverance for a long-term commitment are all essential elements in building the public support needed for legitimacy and mission success in COIN.26  They are all tried and tested, their validity proven the hard way in Vietnam.

Legitimacy and the Just War Tradition   


The above operational principles of COIN apply down to tactical levels, but have strategic consequences.  There are other overarching strategic principles that apply to the legitimacy of military interventions and combat operations which are derived from the Just War Tradition.  These principles are categorized as jus ad bellum (the justice of going to war) and jus in bello (the justice of warfighting).
For an invasion to meet the moral criteria of just war (jus ad bellum), it must have a just cause, be authorized by competent authority, have the right intention, have limited objectives, be a last resort, and have a reasonable hope of success.  For warfighting to meet the moral criteria of just war (jus in bello), military forces must continually exercise discrimination in choosing legitimate targets, and proportionality in limiting lethal force to that required to achieve legitimate objectives.  The principles of discrimination and proportionality are more than moral guidelines for legitimacy; they are principles of customary international law that have been incorporated into the Law of War. 27      

How a government comes into being influences its legitimacy, especially when it is created following a US invasion for regime change.  Contrasting public perceptions of the legal and moral justifications for the US invasions of Afghanistan and Iraq initially shaped the legitimacy of those governments and of the military forces supporting them.

The US invasion of Afghanistan met the requirements international law and the moral requirements of Just War, and was widely seen as a legitimate response to the Taliban and al Qaeda after the 9/11 attack on the US.  That was not the case for the US invasion of Iraq in 2003, and the questionable legitimacy of that invasion initially tainted the legitimacy of the al-Maliki government.  Ironically, the Karzai government has forfeited the benefits of its initial legitimacy through corruption and inaction against a growing Taliban insurgency, while the al-Maliki government has overcome its initial lack of legitimacy by taking aggressive action against both Sunni and Shia militias and by asserting its sovereignty in negotiations over the status of US forces in Iraq.28
The invasion of Iraq did not meet the legal standards of the United Nations Charter or the moral standards of the Just War Tradition, and numerous polls indicate that it was widely perceived to have lacked legitimacy.  The Bush rationale of preemptive self defense based upon Saddam Hussein’s regime having weapons of mass destruction and supporting al Qaeda failed the test of credibility in the US and around the world. 29  The success of the surge strategy of General Petraeus has to some degree compensated for earlier strategic failures, but it cannot legitimize an illegal and immoral invasion, and that continues to haunt not only US military operations in Iraq but also those in Afghanistan, where a resurgence of the Taliban is threatening to turn an initial US victory into political defeat.  The US cannot hold the moral highground and promote the rule of law when it fails to live by the same standards it promotes for others.     
The Reversal of Military Priorities in COIN

There is a symbiotic relationship between the rule of law and civil affairs.  In COIN political objectives that require public support are primary mission objectives, so that civil affairs is an operational priority and conventional combat forces assume the subordinate mission of providing civilian security.  This is a reversal of traditional military priorities and requires unique leadership traits: those of a diplomat-warrior.30
The priority of political over military objectives in COIN changes the very nature of military legitimacy.  In warfighting the legitimacy of military operations depends upon the destruction of the enemy with overwhelming force, and public support in the area of operations is of minimal importance; combat forces have priority, with civil affairs in a supporting role.  In COIN the priority between civil affairs and combat forces is reversed: the need for public support for political objectives gives civil affairs a priority mission and relegates combat forces to a supporting role providing security.  This role reversal requires diplomat-warriors to achieve mission success.31 
This reversal of traditional military priorities is reflected in current COIN strategy and operational doctrine.  Priority is given to public support and the legitimacy gained through effective security operations and compliance with legal and moral standards.  As in past military doctrine, the emphasis on public support makes the rule of law and civil affairs operational priorities for achieving and maintaining military legitimacy.32
The US surge strategy led by General David Petraeus in Iraq has emphasized securing the civilian population as the first priority in COIN, even if that priority came four years late—a delay that allowed al Qaeda to exploit sectarian violence into nascent civil war.  Conventional combat forces and general purpose forces have the capability to provide security for civilians for relatively short periods during stability operations, but assisting a government provide civilian security is a civil affairs function.
In hostile cultural environments like Iraq, the presence of large numbers of heavily armed US combat forces providing security can detract more than it contributes to legitimacy.  The dilemma for US constabulary forces is that they must balance the need to provide adequate civilian security with restraint in the use of deadly force to minimize the collateral damage that can undermine legitimacy—this while insurgents are constantly exploiting situations to tempt combat soldiers to do what they are trained to do: to strike back with overwhelming military force, causing collateral damage.33  

In providing security against terrorist attacks there is a temptation to call in air strikes for every suspected target, but that invariably causes collateral damage that undermines legitimacy.  The competing requirements of providing security and restraint in the use of lethal force in COIN call for a delicate balancing act, one that risks the loss of military legitimacy in embarrassing incidents that are inevitable whenever large numbers of conventional combat forces act as a constabulary force in a hostile cultural environment.34

It is ironic that in an earlier assignment in Iraq Major General Petraeus emphasized the strategic priority of US forces to train and equip Iraqi forces to provide their own security, and later returned to Iraq to lead a surge of US constabulary forces to provide that security for Iraqis.  General Petraeus was right both times: his surge was an operational success, but it was also evidence of US strategic failure.  It remains unclear whether the Iraqi government can provide adequate security against those internal and external threats that will challenge it whenever US combat forces are withdrawn, and according to the Al-Maliki government that should be no later than 2010.  Only then will we know whether US operations were a success or a failure.  
Matching Military Roles and Missions with Capabilities: Special Operations Forces and COIN 
There have been recommendations coming out of the Pentagon for a hybrid “advisory corps” to conduct COIN,35 but the US already has that capability in the Special Operations Forces (SOF) of USSOCOM.  Unlike combat forces, SOF have specialized military training combined with cultural and linguistic skills that make them diplomat-warriors.  They are quiet professionals who blend in with the local population and keep a low profile while training and advising indigenous forces.  The Army’s SOF include Special Forces, Civil Affairs and Psychological Operations, and their operational doctrine emphasizes the priority of civil affairs and the rule of law in the battle for legitimacy.36
The skills needed for COIN take years to acquire, and there is no way to make conventional combat forces into diplomat-warriors quickly--nor is it necessary to do so.  The need is to acknowledge the limitations of conventional combat forces in COIN and utilize them in quick reaction combat support roles, assigning the primary role in COIN to those SOF who are better trained and equipped to perform it.  The US strategic goal in COIN should be to reduce the presence of large numbers of combat forces and rely on the low-profile indirect support of SOF personnel who have the capability to perform the unconventional (irregular warfare) missions of COIN.
Military capabilities need to be matched with military roles and missions.  Conventional combat forces should be used when mission success depends upon destroying an enemy with overwhelming power, while SOF should be used whenever strategic objectives are more political than military, and when language capability and cultural orientation are critical to achieving legitimacy and mission success.  In hostile cultural environments like Iraq and Afghanistan where extended US combat operations are impractical, the diplomat-warriors of SOF are needed to win the battle for legitimacy.
The complex legal standards governing the use of force in COIN also favor SOF over conventional forces.  The Law of War is an adequate standard of military legitimacy in conventional warfare, but because it applies only to international conflicts and requires a distinction be made between combatants and non-combatants, it has little applicability in COIN.  The standards for the use of lethal force are far more restricted in COIN than in conventional warfighting.  Military legitimacy in COIN depends upon providing security to the civilian population while restraining lethal force, and SOF are best able to do that in the ambiguous and unforgiving environments of Iraq and Afghanistan.       

The primary lesson of Vietnam is that no amount of US military force can compensate for the lack of legitimacy of a supported government, and that legitimacy can be undermined by the collateral damage of excessive military force.  Only the supported government can win the battle for legitimacy, and that depends upon winning the hearts and minds of those it must govern.  The objective of US COIN operations is to support and defend the legitimacy of the host government.  In the hostile cultural environments of Afghanistan and Iraq the smaller footprint and indirect operations of SOF coupled with their cultural and language training make them the ideal US military capability for COIN.      
Religion, Violence and the Rule of Law

In addition to the aforementioned principles and precedents of COIN there is another critical factor relevant in Iraq and Afghanistan: Religion.  Many wars have been fought over conflicting perceptions of good and evil, and religion most often defines such perceptions.  The Axis of Evil, The Evil Empire, The Great Satan, and The Shining City on a Hill are but a few contemporary terms derived from religion that define regimes as good or evil.  Opponents in wars have always demonized their enemies, and Islamist suicide bombers are an example of the role of religion in Middle Eastern conflict.
Since ancient times the rule of law has been the handmaiden of religion and war.  The Shari’a code mentioned above is a contemporary example of religious law that makes no provision for individual freedom or human rights, and which has been interpreted as mandating Jihad—and even suicide bombing as a form of martyrdom.
Even in Western cultures such as the US, religion has a pervasive role in shaping the public values that determine moral and legal standards.  The US legal system, beginning with its Constitution, is the product of a Judeo-Christian culture which embraces both religion (e.g. In God we trust) as well as secular libertarian principles (religious freedom and the separation of church and state).  Between America’s unique and multifaceted religions and its pluralistic political culture, it is difficult to tell which has the most influence on the other—religion or culture.  In the US religion shapes cultural ideals just as cultural ideals shape religion, as they do in the Middle East.37
The US Judeo-Christian tradition goes back to the ancient Hebrew law of war (circa 1400 BCE) found in chapter 20 of the Book of Deuteronomy.  It acknowledged pillage, plunder and the enslavement of foes as legitimate acts of war and provided no protection for civilians in the Holy Land.  One’s faith or ethnic identity was the only meaningful distinction made between friend and foe.  The notorious ban mandated ethnic cleansing in the Holy Land, and Joshua, the successor to Moses, was a holy warrior who exercised that terrible rule of law with alacrity at Jericho.38  The ban has remained a holy precedent for unholy war and ethnic cleansing, one employed in the Christian Crusades and more recently by the Serbian leader Slobodan Milosovic in the Balkans—not to mention the Jihad now promoted by Islamists in the Middle East.39
More than a millennia after Joshua, his Hebrew namesake, Jesus of Nazareth, appeared in the Holy Land and brought a new standard of legitimacy to the Hebrew people.  Jesus preached a message of reconciliation and peace even as he acknowledged the depravity of humankind and the ugly inevitability of war.  He prophesied, “Nation will rise against nation and kingdom against kingdom” until the end of the age.40 
The ideals of democracy and human rights that now characterize Western standards of legitimacy are an amalgam of the altruistic moral teachings of Jesus and the lofty secular ideals of the Enlightenment.  They are reflected in those national values found at the heart of the Declaration of Independence and the US Constitution.41  But they have an uneasy relationship with the militant exceptionalism of US foreign policy, which has often taken on the form of a crusade for the forces of good over evil.  
The seventh century brought Muhammad to the Arabian desert.  He was a holy warrior like Joshua, and after he subdued opposing tribes he left the Arab world a new religion and a holy book, the Qur’an, which has since been cited by Muslim proponents of both war and peace.42  The Shari’a code, mentioned earlier, is derived from the Qur’an and provides the legal and moral standards of legitimacy for Muslims.  It bears a remarkable resemblance to Mosaic law set forth in the Hebrew Bible—a reflection of the common Semitic heritage shared by Jews and Muslims.    
The Just War Tradition, mentioned earlier, was initiated by St. Augustine during the fall of the Roman Empire, and evolved through the centuries to provide a Christian rationale for war.43  But church leaders abandoned the just war theory for holy war in their often violent quest for worldly power.  The most egregious example was in 1095 when Pope Urban II initiated the first Crusade to liberate Jerusalem, which had been captured by Muslims 300 years earlier.  The Crusaders liberated Jerusalem in 1099, but it was retaken by the Muslim leader Saladin in 1187.44  
In Europe the Crusades fueled warfare for another 300 years.  It would produce a code of chivalry among holy warriors but no justice for the civilian victims of war, who continued to suffer rape and pillage as legitimate spoils of war.45  Even after the Protestant Reformation, religion continued to provide the primary rationale for war, until the Peace of Westphalia ended the Thirty Years War in 1648.  Then with the Enlightenment and the emergence rules of international law to govern relations between sovereign nation-states, religion declined as a rationale for war—at least for a time.46
Cromwell’s English revolution in the 17th century and the American and French revolutions at the end of the 18th century marked the victory of popular sovereignty over the divine right of kings.  But it was not until the outset of the US War Between the States that civilians were given legal protection against the ravages of war.  It came with the Lieber Code of 1860, but its protections were ignored by Union General W. T. Sherman as his bummers burned and pillaged their way through Georgia and South Carolina in a brutal demonstration of total war and collective responsibility.  Sherman’s wrath was felt in Columbia, South Carolina, in 1865 when he destroyed the city by fire.47    

In the later days of World War II, the United States once again resorted to total war and collective responsibility.  In his 2007 documentary film, The War, Ken Burns exploded the myth that World War II was “the good war” with revelations of US forces killing prisoners of war on the ground and bombing civilian targets from the air with the firebombing of Dresden and Tokyo and nuclear holocausts at Hiroshima and Nagasaki.48  It was a total war in which might made right for the Allies.  In the war crime trials that followed there were no prosecutions of anyone on the winning side.


In the aftermath of 9/11, religion has once again gained center stage in world conflict.  Atavistic Islamists have declared holy war, or Jihad, on Israel and the dominant religions of the West: Christianity and Judaism.  The strategic objective of these Jihadists is a new caliphate, their targets are the hearts and minds of the masses, and their tactics are terrorism and a politics of fear and hatred designed to polarize people of faith.  Al Qaeda, Hamas, Hezbollah and Islamic Jihad are the best known of those terrorist organizations now pursuing this unholy war; and Hamas and Hezbollah have already parleyed their terrorism into political power in Gaza and Lebanon. 

The resurgence of religion as a motivating factor in contemporary conflict has been recognized by US policy makers and incorporated in US strategy and operational art.49  Religion has become part of the human terrain in COIN, where the mission objective is achieved in the hearts and minds of the local populace, not on the battlefield.  In the global war on terror, the real battle is within Islam—between Muslim moderates and extremist Islamists.  Christians and Jews can assist in this battle by working for better interfaith relations, avoiding the religious polarization sought by the Islamists; and indications are that they will be aided by the moderating forces of globalization. 50  This is evidence of how culture can shape religion just as religion shapes culture—in this case moderating religious extremism as it shapes the public support so essential to legitimacy.   

The Evolution of Civil Affairs in Stability Operations and COIN

Modern civil affairs was born during World War II when military government provided what are now known as stability operations in areas devastated by the war.  There was no insurgency to complicate these civil affairs operations, so the rule of law was restored by conventional military personnel who had legal and public administration skills.  Commanders were quick to see the value of civil affairs personnel as force multipliers who could relieve their combat troops for more conventional duties.51  
General Dwight D. Eisenhower initially requested 960 civil affairs officers, and that request was later increased to thousands of personnel.  Of these, approximately 200 were lawyers, most of whom were assigned to military government duties.  In some instances staff judge advocates provided legal support to U.S. military governments.52
The emphasis on lawyers in military government reflects the priority of the law in civil affairs.  This priority is evident in the civil affairs doctrinal imperative to assist commanders comply with their legal and moral obligations to civilians, and also evident in the provision for a Rule of Law Section “…to create security and stability for the civilian population by restoring and enhancing the effective and fair administration and enforcement of justice.”53
The Philippines


The politics of post-war Philippines were more complicated and contentious than those of Europe or Japan and produced an insurgency.  After the US granted the Philippines their national independence in 1946, Louis Taruc, a popular communist leader who had been denied a seat in the Philippine Lower House, left Manila to lead his Hukbalahap guerrillas (Huks) in an insurgency that would last for decades.  Taruc was aided in his efforts by a corrupt government that had only a facade of democracy to cover "a wave of get-rich venality involving both Filipinos and Americans."54

Following the classic model of insurgency, the Huks fed on the public hatred and distrust of the government.  Had it not been for Taruc's own excesses of violence against the people, his Huks may have overthrown the government before 1950, when President Quirino appointed Ramon Magsaysay as his Minister of Defense.  As Defense Minister and later as President, Magsaysay fashioned a combination of political reforms and COIN operations in the 1950s that are as relevant today as they were then.  First, he set his own house in order, ensuring that the Defense Department was supportive of his plans and competent to carry them out.  Second, he bolstered the legitimacy of his government with programs that responded to public needs, such as legal assistance for the poor and limited land reform.  Third, he infiltrated the Huks, and using all the instruments of political warfare won over many guerrillas.  Finally, he used limited but effective military force to neutralize the last hard-core Huks.55
     Magsaysay had limited but able US assistance in the person of Air Force Lieutenant Colonel Edward G. Lansdale.  Lansdale coined the phrase “civic action” in the Philippines and became the prototype for the socially conscious Colonel Edward Hillandale in The Ugly American.56  Lansdale understood the interrelationship between public support and legitimacy in COIN, and the need to limit the use of lethal force to prevent collateral damage that undermined legitimacy.

Vietnam

After the French left Vietnam (Indochina) following the 1954 debacle at Dienbienphu, the US quietly filled the vacuum and began supporting COIN operations against the Vietminh similar to those against the Huks in the Philippines.57  Colonel Lansdale went to Vietnam to advise President Diem, but the result was different; Diem was not as effective as had been Magsaysay and the South Vietnamese government never overcame endemic corruption to gain the legitimacy it needed to defeat insurgent forces.  And despite Lansdale’s efforts to limit the US military commitment in Vietnam it was to escalate from advice and assistance to direct combat in 1965, when President Lyndon Johnson vowed that America would not lose its first war on his watch and sent in the US Marines, soon to be followed by Army combat divisions.  With those massive combat deployments, the Vietnam conflict became America’s war to win or lose.
Civil affairs units were effectively utilized in Vietnam, but it was too little too late.  The Marines were first with their Combined Action Platoon Program in 1965, followed by Army civil affairs units in 1967.  The effectiveness of civil affairs, however, was largely neutralized by a combination of collateral damage caused by large-scale US combat operations and government corruption.  By the time Robert W. Komer was able to coordinate all military and civilian agencies engaged in civil affairs COIN activities under the Civil Operations and Revolutionary Development Support Program (CORDS) in 1967, the battle for legitimacy had already been lost.58
The American defeat in Vietnam resulted from misplaced reliance upon superior US military forces to win a military victory in COIN.  Had Johnson understood the primacy of legitimacy in COIN he would not have committed US combat forces in a direct role and become focused on a military victory that was destined to be lost in political defeat.  It is ironic that 38 years later another US President from Texas would make a similar strategic error and invade Iraq, relying on shock and awe to provide a quick and conclusive military victory—one that could well be lost in political defeat.
Post-Vietnam

Five years after the ignominious evacuation of US personnel from the roof of its Saigon embassy in 1975, the election of President Reagan marked the beginning of a new era of US military assertiveness.  The 1980s were the height of the Cold War, with the USSR supporting communist insurgencies in Latin America.  In this surrogate warfare between the US and the USSR, civil affairs played a vital role in COIN operations, including military civic action projects that were led "by highly trained civil affairs personnel, who [were able to] interface effectively with tactical planners, local civilian leaders and mid and high level officials of government ministries."59

Military legitimacy was tested in three major interventions from 1983 through 1991: Operation Urgent Fury in Grenada (1983), Operation Just Cause in Panama (1989) and Operation Desert Shield/Storm in Kuwait/Iraq (1991).  Both Grenada and Panama were surprise invasions with combat forces quickly withdrawn after military objectives were achieved.  This prevented public opposition and congressional interference with the President’s power as commander-in-chief, while meeting the requirements of the War Powers Resolution.60  The liberation of Kuwait in Desert Storm came quickly after an impressive display of shock and awe, but it differed from earlier US interventions in that both Congress and the UN approved the invasion in advance, and a broad coalition of other nations participated in it.
These “quick and dirty” interventions allowed the US to claim military victory and quickly withdraw its combat forces, thereby avoiding troublesome issues of legitimacy associated with an extended military occupation.  Civil affairs operations were primarily post-conflict stability operations that briefly provided civilian security until local governments could take over and then assisted with repairs and reparations.  Fortunately there were no insurgencies to complicate matters, and civil affairs lived up to its motto: it sealed the victory. 
Grenada


In operation Urgent Fury in Grenada, civil affairs helped mitigate the effects of collateral damage caused by overzealous troopers with the 82d Airborne Division who had commandeered privately owned vehicles and modified them into armored vehicles by cutting off their tops and mounting machine guns in them.  Claims and solatia compensated Grenadians for such property damage.  Following the brief hostilities, projects were initiated to assist the Grenadian government; and in one project, civil affairs personnel worked with the United States Agency for International Development (USAID) to train Grenadians in construction skills while improving school facilities.61
Panama

     In operation Just Cause in Panama, civil affairs personnel arrived in the airborne assault to prevent civilian interference with combat operations and to protect civilians in the aftermath.  But deficient planning allowed a breakdown in law and order during the combat phase, something that proper civil affairs planning could have probably averted.62  Civil affairs remained in Panama to provide a variety of civil administration functions, such as assisting the new government in rebuilding its law enforcement and judiciary systems after ousting General Noriega's cronies.63  

Kuwait

     In Desert Shield/Storm, the primary civil affairs mission was civil administration, with the focus on Kuwait rather than Iraq.  The Kuwaiti Task Force (KTF) was made up of senior civil affairs officers, several of them lawyers, who worked with the US State Department and the Kuwaiti government in exile to prepare for its return to power.  The KTF advisors had a good relationship with Kuwaiti political leaders and helped smooth the transition from war to peace.  Kuwait was unique in that it had a government in waiting with the economic capability to rebuild its own infrastructure, so that less US support was needed than in Grenada and Panama.    
Northern Iraq
Following Desert Storm, Operation Provide Comfort provided humanitarian and security assistance to the Kurds in Northern Iraq.64  It began with disaster relief and refugee control, and evolved into longer term humanitarian and security assistance.  Had there been a Kurdistan, Provide Comfort would have been described as stability operations or nation assistance; but by whatever name, it illustrated the value of civil affairs in achieving military legitimacy:  

"In this case, the military commanders conceived and planned the operation as a fundamentally civil-humanitarian operation carried out by both military forces and civilian agencies (both U.S. and international).  While the need to ensure security for the Kurds was a major consideration, military issues were never at the forefront.  The primary focus was on humanitarian assistance activities to feed, house, and care for Kurds displaced from their homes by Saddam's campaigns.  One major reason this operation was carried out more smoothly than its larger counterpart in Kuwait and southern Iraq was the availability to the European-based commanders of expert civil affairs advice from trusted members of the team."65 

Somalia


Operation Restore Hope in Somalia was unique: it began as a UN humanitarian assistance mission (UNISOM I) in December 1992 and was unopposed since there was no Somali government to resist entry.  Tribal warfare and anarchy had created a humanitarian crisis, and the UN mission was to provide security for those relief organizations providing humanitarian aid in Somalia.  UNISOM I was successfully concluded in May 1993, but the next phase of Restore Hope, UNISOM II, did not fare as well.  Poor strategic guidance and mission creep resulted in an abortive US raid against General Aideed, a Somali warlord in Mogadishu.  There were televised images of Somalis dragging the bodies of US soldiers through the streets, after which President Clinton ordered the withdrawal of US forces from Somalia.66  The Mogadishu debacle was later dramatized in the movie Blackhawk Down.
Haiti     

The purpose of operation Uphold Democracy in Haiti in 1994 was to restore President Jean-Bertrand Aristide to power after he had been deposed by General Raoul Cedras.  As in Somalia, the intervention was pursuant to a UN Resolution and met no real resistance; and also like Somalia, the biggest obstacle in Haiti was the lack of any effective government.  The rule of law was the mission objective and civil affairs the primary means of achieving it.  There was endemic lawlessness in Haiti, but there were no tribal warlords to oppose US efforts to restore security as there had been in Somalia.
The major issue of legitimacy in Haiti was creating order out of chaos--providing civilian security while restraining the use of lethal force.  Civil affairs worked closely with other SOF personnel to provide security to over 600 rural villages.  As one US official put it, they "skillfully established the law west of the Pecos putting local thugs out of business."67  At the ministerial level civil affairs lawyers and judges addressed longer term measures "...to establish an effective judiciary in Haiti, one that will live by the rule of law rather than live in the shadow of corruption and fear."68    

The Balkans

Ethnic and sectarian violence in the Balkans has a long history.  It is a region where cultural and religious fault lines converge and produce culture clash.  Following the disintegration of Yugoslavia, ethnic and sectarian differences nurtured by idealistic notions of self-determination exploded into violence, creating lawlessness and anarchy.  Bosnian Serbs, led by Slobodan Milosovic, were the worst offenders; but all groups exploited the weaknesses of their adversaries, resorting to rape, torture and murder to promote their ethnic and sectarian interests.  

During the 1990s NATO peacemaking and peacekeeping missions in the Balkans included US forces, but there were few ground forces involved in combat operations.  NATO relied primarily on air power as a means of coercing the warring parties to comply with its directives and to avoid NATO casualties.  The lack of NATO ground forces and reliance on bombing to achieve political objectives, especially the bombing of Belgrade, created practical problems and significant moral, if not legal, issues of legitimacy.69  After years of NATO air strikes, creating separate regimes and war crimes trials, there remains but a fragile peace in the region.70  

The above highlights of US interventions since World War II illustrate the importance of civil affairs to seal the victory of combat operations.  Whenever there are strategic political objectives to be achieved, civil affairs has been a strategic requirement in every US combat operation within memory.  General Wayne A. Downing, a former Commander of the United States Special Operations Command (USSOCOM), emphasized the importance of civil affairs in post-conflict stability operations:

"[A]ny operation we undertake in the future will have to include civil affairs.  While we have always recognized the moral and legal obligations of the commander to the civilian population, the impact of this role has grown in recent years.  Such challenges as dealing with refugees and cementing military victory with a plan to create stable nations in the aftermath of war highlight the importance of civil affairs to the commander.  We must not only win the war, we must win the peace.  Civil affairs is a key part of this post-conflict mission."71

It is ironic that the Bush administration came into office opposing the idea that military forces should be involved in extended stability operations and nation-building, yet since 9/11 it has initiated military commitments that have required more of these military capabilities than any since Vietnam.  Administration policy-makers argued that US combat forces should not be distracted by humanitarian concerns and extended civil affairs operations.  They believed that US strategic objectives in Afghanistan and Iraq could be quickly achieved by the shock and awe of overwhelming combat power, and that the State Department could take care of everything else.  Obviously, they were wrong.

Not since Vietnam has the operational priority of civil affairs in COIN been validated as it has in Afghanistan and Iraq.  Current military doctrine on COIN and stability operations refutes the rationale that overwhelming military force can achieve victory in COIN, and affirms those lessons learned in Vietnam.72  Among those lessons is the need for unity of effort among the many military and civilian components in COIN. 
Unity of Effort in COIN: Civil Affairs and Provincial Reconstruction Teams


An entire chapter of the current military manual on COIN doctrine is devoted to the need for unity of effort between military and civilian components, and it begins by noting the importance of public support to the legitimacy contested in COIN.73  In military doctrine, unity of effort is synonymous with the mission of civil affairs.  To be successful, civil affairs stability operations must integrate the many and diverse military and civilian components in COIN.  Where the US military presence is limited, a civil-military operations center (CMOC) may be adequate to provide that unity of effort; but in large scale operations such as those in Afghanistan and Iraq, there is the need for hybrid units known as provincial reconstruction teams (PRTs) to provide the required integration of interagency activities.74
One of the lessons of Vietnam was the failure—at least until 1967—to provide adequate unity of effort among the many agencies participating in that conflict.   As noted above, the effective integration of civil affairs activities came too late in Vietnam.  Even coupled with successful pacification efforts, they were not enough to provide legitimacy to a corrupt and ineffective regime.75  

In both Afghanistan and Iraq, PRTs have been able to bridge the formidable gaps between doctrine and operational practices and procedures of military units and civilian components in COIN.  While there has been criticism of the lack of an overarching strategy and methodology for the hybrid PRTs, their interim and highly diverse nature makes standardization of doctrine, structure and evaluation difficult, if not impractical.  Given their daunting task of coordinating military, diplomatic and civilian agencies in hostile, ambiguous and unforgiving environments, most PRTs seem to have performed reasonably well.  There is a need for improvement, but we need to remember the lessons of history, especially those of Vietnam: not even the most efficient PRTs can provide legitimacy to a government that has none.76 

Back to the Future: God, Gold and Manifest Destiny


The primary dilemma for US forces in Iraq and Afghanistan is not a disconnect between military strategies and capabilities, or a lack of unity of effort between those military and civilian components engaged in COIN.  It is a problem of conflicting cultures and conflicting values and standards that have been centuries in the making; they are intertwined with matters of faith and religion and will be slow to change.
Laws are at the foundation of military legitimacy, and there is a clear conflict between Western jurisprudence and Islamic law; but moral standards and values also provide standards of legitimacy, and they all originate in a nation’s culture.  They are the product of secular and religious traditions that vary dramatically with those of the US.

The standards of legitimacy in the Western world began with a Judeo-Christian religious ethic which was challenged and then reconciled with the secular libertarian values of the Enlightenment; and that amalgam of religious and secular values was then modified by the utilitarian principles of capitalism, which have remained a driving force behind the modernization of Western culture.  
Religion remains a relevant factor in Western values, but for most modernists the bottom line of capitalism in this world trumps whatever happens in the next.  For them, the golden rule is that whoever has the gold makes the rules, and the golden gospel of prosperity is preached in some of America’s most popular churches.  It is a gospel that bears little resemblance to the one taught by Jesus Christ, yet it reflects American culture and its standards of legitimacy.  .  
In the Middle East and most of the developing world, God reigns supreme through the Qur’an.  The Islamic faith predominates in the Middle East, Northern Africa and much of Asia.  The values of the Enlightenment and capitalism have not yet penetrated those regions, so that the concepts of democracy, human rights and the rule of law remain ideals with little real meaning.  This is reflected in concepts of legitimacy that are based on tribal traditions that have been assimilated into the unyielding discipline of a fundamentalist Muslim faith—one that makes no distinction between religion and politics or between law and morality.

As mentioned earlier, the Shari’a Code is the Islamic rule of law.  What are considered voluntary moral standards in the West are made obligatory by the Shari’a, which emphasizes communitarian religious rules over individual rights.  The result is a cultural environment that stifles the individual freedom and ambition needed to foster capitalism.  In defense of their faith in its battle against modernism, fundamentalist Muslim leaders cite the godless hedonistic and materialistic values of capitalist cultures.

Most Muslim countries are theocracies rather than democracies, but Turkey and Indonesia are evidence that once Muslims get a taste of the forbidden fruits of capitalism and the individual freedoms which come with it, they choose democracy over theocracy.    With a taste of freedom and affluence authoritarian religious values give way to more permissive secular values that allow capitalism to flourish and provide the powers and pleasures that come with modernity.  Saudi Arabia and Iran remain notable exceptions to the rule as theocratic sponsors of competing fundamentalist Muslim sects: Saudi Arabia, which is a US ally but not a democracy, sponsors Wahhabi Sunnis; and Iran, which has a decidedly theocratic form of democracy, sponsors Shias like Hezbollah.
Most Western democracies are more secular than religious, but America is the exception: it remains religious but with a separation of church and state.  The Puritan work ethic is an example of how American religion has assimilated the secular values of individual freedom and capitalism.  While Western cultures reflect the priorities of individual freedom and economic development over authoritative religious rules, the reverse is true in Eastern cultures.  It is this conflicting priority—one between god and gold—that underlies conflicting standards of legitimacy in the West and East.

This is not to glorify Godless cultures or demean religious ones in the name of progress; it is only to illustrate the contrasting frames of reference for legitimacy in the West and East.  These differences must be reconciled for the ideals of democracy, human rights and the rule of law to be accepted in theocratic Muslim cultures.  Such a reconciliation is especially relevant to US success or failure in Iraq and Afghanistan.

The ideals of democracy, human rights and the rule of law have often been promoted by the US with a religious fervor, even as crusades against evil empires.  Walter Russell Mead considers America the heir to a British legacy of empire built on the mastery of capitalism and sea power (not to mention the exploitation of British colonialism), with US hegemony guided by the invisible hand of manifest destiny.77    
Reza Aslan provides a contrasting view of history and manifest destiny.  His perspective of the evolution of the Muslim faith coupled with the exploitation of British colonialism helps explain the hostility of Muslims in the Middle East, Asia and Africa to Britain and its presumptive heir, America.  For these people, the US invasion and occupation of Iraq have been reminiscent of British colonial rule.78      

Vali Nasr gives a more nuanced view of the Muslim world—one in which there are deep and violent divisions between fundamentalist Sunnis and Shias (most Muslims are Sunnis, but in Iraq and Iran the majority are Shia).  With Saudi Arabia backing the Sunnis and Iran the Shias, the sectarian conflict is somewhat analogous to that between the Catholics and Protestants during the Reformation.  The Christian Reformation fueled religious conflict for centuries.  It wasn’t until 1648 that the Thirty Years War ended, and Christian sectarian conflict endured well into the 21st century in places like Northern Ireland.  The Islamic Reformation is also likely to produce extended conflict, but Nasr is optimistic that the Shia revival in both Iran and Iraq will move Islam toward both moderation and modernation.79
What does this tell us about the future?  First, that there is not a monolithic Islamic threat to the Western world.  Fundamentalist Muslims are engaged in a holy civil war over the heart and soul of their religion.  Unless Western powers intrude in such a way as to be seen as a common enemy, Islamic sectarian conflict will keep militant fundamentalists like those Sunnis in al Qaeda and Shias in Hezbollah too preoccupied with their differences to promote a pan-Islamic caliphate. 

Second, we should not be surprised at the hostility encountered when we try to force-feed Western values and political objectives into authoritarian Islamic cultures.  We need to remember that public perceptions of what is right are shaped by religion, and that religions are themselves shaped by secular traditions such as tribalism and historic events like colonialism, and that all religions are divided by sectarian issues and conflict.

Third, we should develop the patience to let history and progress do its transforming work in developing Islamic cultures.  Over time we can expect the inexorable forces of globalization to bring progress and prosperity to those cultures where religion currently impedes modernization.  Even authoritarian theocratic rulers cannot hide the benefits of political and economic freedom in a world now on the internet.
Progress and culture shape religion, just as religion shapes culture.  Just as Galileo’s discoveries could not be suppressed by the Church, neither can the benefits of democracy, human rights and the rule of law be suppressed by Muslim theocrats in the name of God.  This inevitable evolution can be seen in recent polls of Muslims living in the US compared with those Muslims living in the Middle East and Asia.  There is little of the militant religious extremism among Muslims in the US that is so prevalent in the Middle East, and more acceptance by US Muslims of the political and economic freedom required for national progress and modernization, and for the democracy, human rights and the rule of law that come with such progress.80
The relationship between religion and progress will always be problematic, even in the US.  Progress and the liberating forces of democracy, human rights, the rule of law and capitalism have not diminished the power of religion in the US, although they have reshaped it.  God and gold have made a tentative peace.  Today moderate Jews, Christians and Muslims are seeking common ground, promoting the libertarian values that underlie Western concepts of democracy, human rights and the rule of law, while rejecting excesses of greed and ambition that are so prevalent in progressive cultures.81
The US and its Western allies must be careful, however, not to use their military power in misguided efforts for regime change that unite Islamists against the West and the forces of modernization.  Lessons learned in legitimacy indicate that if there is an invisible hand guiding the forces of history and determining the manifest destiny of the world, it is not the heavy hand of overwhelming military force, but instead the inexorable and transforming power of progress, leaving the end of history very much in doubt.
The Moral Issue: Doing the Right Thing for the Right Reasons 


The reliance upon military force to achieve strategic political objectives can create its own kind of morality.  Carl Von Clausewitz once famously described war as an extension of politics by other means, and he emphasized a militant morality that emphasized victory with overwhelming military force.  The realpolitik morality of Clausewitz was one in which public support was never a determining factor.82  

Victory remains the supreme virtue in total war, but in stability operations and COIN strategic political objectives require public support in the area of operations, and that complicates moral principles.  US military victory is irrelevant when the mission objective is defending the legitimacy of a supported government, as the North Vietnamese colonel told his US counterpart.  In COIN and stability operations the overriding moral standard of legitimacy is to do the right thing for the right reasons.  Might does not make right in COIN; might must be right.  But as discussed above, doing the right thing for the right reasons is a relative concept in a world of cultural plurality.

Religion is most often the source of what is right, but secular traditions also determine the standards of legitimacy.  In the Western world the Just War Tradition and the libertarian values of democracy, human rights and the rule of law determine what is right and proper.  In the Islamists’ culture the standards of legitimacy are based on a mix of tribal traditions and the Shari’a, which is derived from the Qu’ran and confers upon such standards the authority of God’s will.  The result is an oppressive and unyielding rule of law used by Muslim religious leaders to legitimize Jihad against all unbelievers.   

The dilemma for American policy-makers in Iraq and Afghanistan is to develop strategies that balance the practical realism of realpolitik with the moral idealism of Just War, democracy, human rights and the rule of law, and then ensure that such strategies do not unduly conflict with local standards of legitimacy.  That is a daunting challenge for policy-makers, often requiring that the ideals of democracy and human rights be deferred.  

One international ethicist, Mark Amstutz, has argued for a universal standard of legitimacy based on Western ethical standards and rejected cultural plurality as an ethical norm, even as legal and moral diversity remains an uncomfortable reality in US foreign policy and military strategies.  Amstutz has even proposed that when in conflict with the law his idealistic ethical standards should prevail, and he has used this rationale to justify the US invasion of Iraq.83
The law is the foundation of legitimacy and must take precedence over moral and ethical standards for the rule of law to have real meaning.  Enforcing the supremacy of law in a world of cultural plurality is a daunting challenge, but is essential to the goal of providing equal justice under the law.  This requires balancing conflicting cultural standards with the supremacy of a universal rule of international law that, unfortunately, has its own internal conflicts.  One such conflict is between the concept of sovereignty, which prohibits the intervention of one state in the affairs of another, and the protection of fundamental human rights.  International justice requires that the law of sovereignty be conditioned upon all nations protecting the human rights of their own people.84 

There is no denying the conflict between Western standards of democracy, human rights and the rule of law and those ethnic, tribal and sectarian standards prevalent in the Middle East and Africa; and there is little reason to expect these cultural differences to change any time soon, no matter which side wins the battle for legitimacy.  But for any US military intervention to be considered successful it must not only provide security and stability through the rule of law, but also democracy and human rights for minorities.   

The hard choice for US policy-makers is to balance the practical considerations of realpolitik with the Wilsonian ideals of democracy, human rights and the rule of law in a world of conflicting cultures.  It requires deciding whether to expend more precious US blood and billions of dollars to support governments that do not share US core values and that even tolerate political cultures of endemic corruption.85
Legitimacy is a relative concept in a world of cultural plurality, but where US military forces depose an oppressive regime Americans expect the successor regime to reflect universal values of democracy, human rights and the rule of law.  While America cannot impose its cultural, religious and political values on the people of Iraq and Afghanistan, it can and should promote democracy, human rights and the rule of law.  Unfortunately, even if the rule of law is established in these nations, it appears that they are not likely to embrace democracy and human rights anytime soon.86   

Looking Ahead
The 2008 presidential debate has produced two contrasting strategic objectives for US military operations in the Middle East: The first, advocated by Senator McCain, has its primary objective to win a US military victory in Iraq; the second, advocated by Senator Obama, has its focus on Afghanistan and Pakistan, with the objective to capture or kill Osama bin Laden and neutralize al Qaeda as a terrorist threat to the West.  Both strategic options assume that US military forces will be conducting COIN in hostile cultural environments for an extended period of time, whether in Iraq or Afghanistan.

To achieve either or both of these strategic objectives the US must reconstitute and redeploy its forces to better match missions with capabilities in COIN.  It is a battle for legitimacy in which promoting the rule of law is the primary strategic objective and civil affairs is the primary means to that end.  Mission success requires the application of as much soft power as hard power, coupled with a new-found US tolerance for lengthy and ambiguous military commitments.  That will require a cultural change in America’s national will as well in the political and military institutions that implement it.87    

The surge strategy of General Petraeus has improved the security of the Iraqi people, but the reduction in violence has come with more partition than consolidation.88  Intractable sectarian and ethnic issues remain, and there can be no strategic US victory unless and until the fragmented powers of Iraq are consolidated into a stable and legitimate government.  Even so, the al-Maliki government has effectively used its military forces to subdue Sunni and Shia militias and asserted that US forces should be withdrawn not later than 2010.89  And while the US is spending billions of dollars to maintain a large combat force and to make infrastructure improvements in Iraq, the Iraq government is amassing billions in oil revenue that are not being used for the effort.90 There seems little justification for the US to keep a large constabulary force in Iraq.  

The prospects for a legitimate and effective government in Afghanistan are even less sanguine than those in Iraq.  The Karzai government has been unable or unwilling to control powerful tribal warlords and their militias which are funded by heroin production, and it appears that not only the Taliban but also the Karzai government are benefiting from drug profits. 91  At the same time turmoil in Pakistani politics has given the Taliban and al Qaeda sanctuaries just across the border in Northwest Pakistan.  With many fewer US forces in Afghanistan than in Iraq, and with NATO forces reluctant to assume combat roles, Defense Secretary Robert Gates has openly complained that the unwillingness of NATO allies to risk combat casualties has undermined the prosecution of the Afghan war and is a threat to NATO’s future.92
There is an irony here.  In Iraq, where the US invasion was widely seen as illegitimate, the US surge strategy has provided at least a temporary truce in the sectarian and ethnic conflicts endemic to Iraqi politics,93 while in Afghanistan, where the US invasion was seen as a legitimate exercise of power, NATO operations seem unable to stem the rising tide of the Taliban.  The issues of oil production in Iraq and heroin production in Afghanistan complicate matters, creating conflicting issues of legitimacy in the US and those countries.  And such strategic conundrums for US policy-makers are not limited to Iraq and Afghanistan, but are typical throughout the Middle East.94 

The US cannot indefinitely secure the people of Iraq and Afghanistan from themselves, nor can it provide legitimacy to its governments.  Both governments must demonstrate the legitimacy to govern, beginning with the control of endemic sectarian and tribal violence, then eliminating government corruption and protecting the human rights of minorities through the rule of law.  Should they succeed in doing so, then any continuing US military presence can be provided through SOF advisors.  Should either government fail the test of legitimacy, then all US military forces should be withdrawn.

Even if capable and legitimate governments emerge in Iraq and Afghanistan, they will not eliminate the threat of terrorism in the US.  Terrorism is not an enemy that can be fought and defeated by US military forces overseas.  Since 9/11 civilian law enforcement and intelligence agencies rather than military forces have countered the terrorist threat of radical Islam outside Afghanistan and Iraq.95  To win the global war on terror, the US must focus on cooperative efforts with law enforcement and intelligence agencies around the world, and when it chooses to use its military power in hostile cultural environments, it must temper its exceptionalism with a healthy dose of realism, yet never sacrifice its ideals of democracy, human rights and the rule of law.  

Conclusion

The US military is the ultimate extension of its foreign policy, and military legitimacy is about might being right.  Might does not make right, and no military victory can make an illegal and immoral invasion right—at least not in a world that respects the rule of law.  The success of the surge strategy in Iraq has made the best of a bad situation, and the US was obligated to do as much; but unresolved sectarian and ethnic differences make the future of Iraq uncertain.

The US overthrow of Saddam Hussein in Iraq and of the Taliban in Afghanistan has enabled Iran to become the major power in the Middle East and a threat to US security interests.  Despite progress made in COIN operations in Iraq and Afghanistan, neither government has demonstrated the legitimacy and capability to secure their people against insurgent threats, and Osama bin Laden remains at large.  There is good reason to question whether US strategic security objectives have been well served in the region.  

Religion has once again infected the politics of the Middle East, and with an atavistic vengeance.  Radical Islam is not only a threat to the Middle East, but also to Africa and Asia.  With their asymmetric strategies to counter superior force Islamists represent the power of hate and the patience to wait.  For the US to limit the spread of Islamist violence and promote democracy, human rights and the rule of law in hostile cultural environments, its policy makers and military leaders must better understand the central role of legitimacy in contemporary conflict, and how religion and culture produce conflicting standards of legitimacy and fragmented political structures.  They must also understand the interrelated roles of the rule of law and civil affairs in the battle for legitimacy, and the need for public support in both the US and the area of operations to achieve the political objectives of COIN.
Today America’s military is at war while America is at the mall.  The US is at a crossroads that resonates with echoes from Vietnam.  It must decide how it will use its considerable military power, and then choose leaders—beginning with its commander-in-chief—who have learned the lessons of legitimacy.  If America’s leaders choose to promote its national security interests in hostile cultural environments like those in the Middle East, Africa and Asia, they must make significant adjustments to current military roles and missions based on lessons learned in legitimacy, or be prepared to accept painful consequences that have been writ large in history.                                                            
END NOTES 

1. General David Petraeus, commander of coalition forces in Iraq, is an author of Counterinsurgency, FM 3-24 and MCWP 3-33.5, December 2006, Headquarters, Department of the Army (hereinafter cited as FM 3-24 or Counterinsurgency), and has made it clear to his command that the operational doctrine in that manual governs operations in Iraq.  Legitimacy is described as the main objective in COIN in the first of the historic principles for COIN set forth in paras 1-113 through 1-136, and there is special emphasis on the rule of law in chapter 7 and Appendix D, and on civil affairs in chapter 2 on Unity of Effort: Integrating Civilian and Military Activities (the broad concept of civil affairs is synonymous with the title to chapter 2).  COIN is similar to Foreign Internal Defense (FID); both are defined as irregular warfare operations on a spectrum of conflict that includes operational themes that begin with stable peace and move to limited intervention, peace operations, irregular warfare up to general war. (see FM 3-0, Operations, Headquarters, Department of the Army, February 2008, chapter 2)  On the distinction between COIN and FID, which seems a distinction without a difference, see Hasler, Defining War, Special Warfare, Mar/Apr 2007, p 23; also Mulbury, ARSOF, General Purpose Forces and FID, Special Operations, Jan/Feb 2008.  
2. The concept of military legitimacy and its relationship to public support is defined and explained in Barnes, Military Legitimacy: Might and Right in the New Millennium, Frank Cass, 1996, in chapters 2 and 3 (hereinafter cited as Military Legitimacy); see also Barnes, Military Legitimacy in OOTW: Civilians as Mission Priorities, Special Warfare, Fall 1999 (hereinafter cited as Military Legitimacy in OOTW), and FM 3-24 at paras 1.3, 1.4 (p 1-1), 1-7 (p 1-2), 1.40 (p 1-8), 1.43 (p 1-9), 1-108 (p 1-120), 1-112-119 (pp 1-21,22), and box at p 7-9.  See also FM 3-0 at pp 3-12 thru 3-14, Appendix A, p 4 (A-4).
3. For the role of culture and religious values in shaping concepts of legitimacy, see Military Legitimacy at pp 53-58 and Military Legitimacy in OOTW; generally see FM 3-24 at paras 1-75-83 (pp 1-14,15), 1-84 (p 1-16), 1-124,125 (pp 1-22,23); on Iraq, see Craig Trebilcock, The Modern Seven Pillars of Iraq, Army, Feb. 2007, p 25; as to Afghanistan, see Edward Croot, Digging Deeper, Special Warfare, Mar-Apr 2007, p 26. 
4. On the need for public support for military legitimacy and the role of the media in shaping it, see Barnes, Military Legitimacy in OOTW: Civilians as Mission Priorities, Special Warfare, Fall 1999, pp 35-37; also Military Legitimacy, pp 58-60.  The cultural pluralism that creates the double standard of legitimacy is discussed later (see note 81, infra).
5. On the need to restrain the use of lethal force and apply the principles of discrimination and proportionality to minimize collateral damage, see FM 3-24, paras 1-141-143 (p 1-25), 148-154 (pp 1-126-127) and 7-30-37 (pp 7-6,7).   
6. The reason for this expansive meaning is described by David Scott Gordon in his paper, Promoting the Rule of Law in Stability Operations: Myths, Methods and the Military, 2007; see also Kevin Govern, “Reichstaat” Aspirations Versus Accomplishments: Rethinking the Rule of Law Efforts in Iraq, paper presented to the Barnes Symposium at the University of South Carolina Law School, February 2007.  For the rule of law as defined in FM 3-24, see note 8, infra.
7. Operational law is a term of art used by military lawyers to describe the laws applicable to military operations, and compliance with the law is the first requirement of legitimacy.  The Judge Advocate General’s Legal Center and School in Charlottesville, VA publishes an Operational Law Handbook annually.  As to the relationship between the law and legitimacy in COIN, see Barnes, Military Legitimacy in OOTW: Civilians as Mission Priorities, Special Warfare, Fall 1999, pp 33-34, and Military Legitmacy at p 57. 
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84. There are two major problems with promoting human rights overseas: First, US standards of human rights emphasize individual liberty while Eastern standards of human rights emphasize socioeconomic rights, with consensus only on the most fundamental human rights (see Mark Amstutz, International Ethics, 3rd Edition, Roman & Littlefield, 2008, pp 95-98 [hereinafter Amstutz]).  Second, the doctrine of sovereignty provides immunity to oppressive regimes from humanitarian intervention absent action under Chapter VII of the UN Charter (see generally Military Legitimacy at pp 86-91 and Amstutz at pp 98-102).  Recent developments, however, indicate a positive change in the doctrine of sovereignty.  In 2006 the UN Security Council affirmed key principles of a report of the International Commission on Intervention and State Sovereignty entitled The Responsibility to Protect (R2P) which provides that whenever there is genocide, war crimes, ethnic cleansing or crimes against humanity “the principle of non-intervention [sovereignty] yields to the international responsibility to protect.” (see Amstutz, p 102, note 45)  Unfortunately Libya, Cuba, Iran and Egypt have controlled the agenda of the UN Human Rights Council, frustrating UN promotion of human rights.  See Joel Brinkley, “Durban II”: Let the hate flow, McClatchy-Tribune News Service, The State, August 8, 2008.  See also note 16, supra.
85. The business culture of the Middle East has long sanctioned corruption considered unethical and/or illegal in Western cultures, and reports of such practices and a US cover-up in Iraq has threatened the legitimacy of its government.  See Former State Department Officials Allege US Cover Up of Iraqi Government Corruption, FoxNews.com, May 12, 2008.  In Afghanistan, similar corrupt practices are common, and both the Taliban and the Karzai regime benefit from heroin production according to a former US official who knows the political terrain.  See note 91, infra.   

86. See Cindy R. Jebb, P. H. Liotta, Thomas Sherlock, and Ruth Margolies Butler, The Fight for Legitimacy: Democracy vs. Terrorism, supra, note 18.  This assessment of US efforts to promote democracy in hostile cultural environments begins on an optimistic note: “A core assumption of this study is that combating terrorism and promoting democracy are not mutually exclusive goals, even in unstable transitional polities, but can and must be pursued simultaneously.” (p1)  But then come words of caution: “Political culture and political institutions are key variables.  …For democratization to be successful the state must support the rule of law. [And]…The ultimate determinant of the struggle between nascent democracy and violent extremism is how successful either is in generating political legitimacy, or power transformed into authority.” (p 2)  It is noted that while the US promotes democracy in its strategies against terrorism, that “…most studies have found that democracy actually encourages terrorism.“ (p 6, n 21)  It is noted that legitimacy and effectiveness are two keys to a state’s stability, but that “…these two concepts are asymmetrically related.” (p7, n 25-29)  Looking at the Middle East, the author cites authorities who argue that “…democratization proposed by the Bush administration will actually prolong and deepen the disease of terrorism.” (p 9)  “Successful democratization relies heavily on the existence of a state with the capacity to govern effectively.”  The author states that weak states are risky candidates for democratization, and describes them as having “…a shallow civil society, divided elites, a poor economy, and a tenuous rule of law.” (p 10)  “By producing anarchic conditions [in a weak state], a derailed democratic transition may itself create a supportive environment for terrorist activities, thereby mocking Washington’s justification for advocating democracy.” (p 11)          

87. See note 35, supra.  An unpublished Rand Study (November 2005) faulted President Bush, Secretary of Defense Rumsfeld and CENTCOM Commander General Tommy Franks for deficiencies in planning the Iraq invasion and its aftermath, and the Study was promptly buried in the Pentagon to avoid controversy.  The Study suggested “…a need to change the military’s mind-set which has long treated preparations to fight a major war as a top priority…and cast the mission of stabilizing war-torn nations as equal in importance to winning a conventional war.” (see Michael R. Gordon, Army Buried Study Faulting Iraq Planning, New York Times, February 11, 2008).  Accord, see Joseph L. Galloway, Inconvenient Truths Locked Away, The State, February 26, 2008.  AFRICOM is the newest of the US unified commands and is scheduled to become operative in October 2008.  It will require new roles and missions for the US military if it is to confront the continuing crises in Africa.  See Initial Perspectives, Report of Panel on Roles and Missions, US House of Representatives Committee on Armed Services, January 2008, n 35, supra, at pp 51,52, 59,60.  See also, note 95, infra.     

88. General David Petraeus clearly understands COIN; after all, he wrote the book (see note 1, supra), and in his April, 2008 Report to Congress on the Situation in Iraq General Petraeus affirmed the applicability of COIN doctrine to US operations in Iraq.  Throughout his testimony, Petraeus emphasized the primacy of political objectives and the need for Iraqi public support to achieve them.  This was especially evident in Slide #8 (Anaconda Strategy vs. AQI) that accompanied his testimony to Congress on April 8-9, 2008.  General Petraeus reported that “…the military surge has achieved progress, but that progress is reversible” and he recommended that the US “…continue to work with our Iraqi partners to secure the population and to transition the responsibilities to the Iraqis as quickly as conditions permit, but without jeopardizing the security gains that have been made.”  General Petraeus made it clear that the real threat to the al-Maliki government is not from al Qaeda in Iraq (AQI) but from Iran, which is funding, training and arming Shiite Special Groups in Iraq such as Sadre’s Mahdi Army.  In addition to Iran, other regional powers like Saudi Arabia, Syria, Turkey and Jordan, have interests in Iraq and are in a better position than the US to influence future events.  The Bush administration has said that America will stand down when the Iraqi government stands up, but it remains uncertain just when the Iraqi government and its security forces will be allowed to stand up or fall down.  On the issue of partition, see Mitchell M. Zais, Iraq: The Way Ahead, Military Review, January-February 2008, p 112

89. See note 28, supra.

90. See Ian Talley, Iraq Isn’t Spending Oil Windfall On Infrastructure, Wall Street Journal, August 6, 2008; also, James Glanz and Campbell Robertson, As Iraq Surplus Rises, Little Goes Into Rebuilding, NYTimes, August 6, 2008.  

91. Ambassador Thomas Schweich drafted a narcotics eradication plan for Afghanistan in 2005 which was subsequently resisted by the Pentagon and rejected by the Karzai government.  Schweich explained:  “Karzai was playing us like a fiddle: the US would spend billions of dollars on infrastructure improvement; the US and its allies would fight the Taliban; Karzai’s friends could get richoff the drug trade; he could blame the West for his problems; and in 2009 he would be elected to a new term.”  Scweich, Is Afghanistan a Narco-State?, NYTimes, July 27, 2008.        
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93. In his 2006 book, The Shia Revival (see note 79, supra) Vali Nasr has opined that the US invasion and occupation of Iraq made the case for radical Islam and fueled the fires of sectarian conflict.  “The reality that will shape the future of the Middle East is not the debates over democracy or globalization that the Iraq war was supposed to have jump-started but the conflicts between Shias and Sunnis that it precipitated.  In time we will come to see this as a central legacy of the war.” (p 250).  Nasr goes on to predict:  “The US cannot decide what direction sectarian conflict will take.  It will instead have to prepare for the unintended consequences of the Iraq war.  A second explosion of Islamic extremism will come out of the Iraqi insurgency, whose force and tenacity will be entwined with the Shia-Sunni power balance across the Middle East, and which will seek to use sectarian conflicts to expand the scope of its jihad across the region.” (p 252)  While Nasr sent his book to press before the surge, his predictions are not refuted by the calm that followed the surge.  US officials on the ground have stated that continued success depends upon the al-Maliki government bringing those Sunnis made US allies by the “Awakening” into the Shia dominated government.  That has not yet happened. 

94. Thomas L. Friedman has summed up the US strategic dilemma in the Middle East: “The truth is that Iraq, Afghanistan, Saudi Arabia, Lebanon and Pakistan are just different fronts in the same war.  The core problem is that the Arab-Muslim world in too many places has been failing at modernity, and were it not for $120-a-barrel oil, that failure would be even more obvious.  For far too long, this region has been dominated by authoritarian politics, massive youth unemployment, outdated education systems, a religious establishment resisting reform and now a death cult that glorifies young people committing suicide, often against other Muslims.”  Friedman cites Ambassador Schweik’s assessment of Karzai and the growing problem of heroin production in Afghanistan (see note 91, supra), and advises those Democrats and Senator Obama who speak of Afghanistan being the “good war” to make sure that their strategy to send more troops to Afghanistan is a “…strategy for winning a war—not an election.”  Friedman, Drilling in Afghanistan, NYTimes, July 30, 2008.  See also, note 95, infra.
95. A recent Rand research effort has affirmed that terrorist groups like al Qaeda are more effectively countered and ended by police and intelligence agencies than by military forces:  “The evidence since 1968 indicates that terrorist groups rarely cease to exist as a result of winning or losing a military campaign.  Rather, most groups end because of operations carried out by local police or intelligence agencies or because they join the political process.  This suggests that the US should pursue a counterterrorism strategy against al Qaeda that emphasizes policing and intelligence gathering rather than a “war on terrorism” approach that relies heavily on military force.”  How Terrorist Groups End, Research Brief of the Rand Corporation, July 28, 2008.  Bartle Brease Bull has written that a “surge” in Afghanistan is not the best way to achieve the four major US strategic objectives there: denying sanctuary to terrorists, maintaining a US military presence in the region, countering radical Islam, and combating heroin production.  Bull concludes: “Escalating in Afghanistan to “must win” status means, according to General [Dan] McNeil’s estimate, deploying three times as many troops as were sent to Iraq at the height of the surge.  If Americans believe—as Senator Obama in particular argues—that Afghanistan is the right war and a place appropriate for Iraq-style nation-building, then they must understand both the cost involved and the remote likelihood of success.”  Bull, The Wrong Force for the “Right” War, NYTimes, August 14, 2008.        
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